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Defendant and gppdlant Charles Frederic Smith gppedls after he was convicted of one count of
robbery, with atrue finding that a principal was armed with afireerm in the commisson of the offense
He contends his conviction should be reversad primarily because of destruction of evidence. Defendant

falled to show thet the destroyed evidence waas exculpetory. We efirm.




FACTS AND PROCEDURAL HISTORY

On Augugt 31, 1999, Caralyn Krawiec was seeted in a doughnut shop in part of ashopping
center in Riversde, Cdifornia. As she munched her doughnut thet afternoon, Krawiec noticed a
compact car backing into a parking spece directly in front of the doughnut shop. It was highly unusud
for anyone to back into the parking gpacesimmediatdy facing the shops Three Black men got out of
the car and walked toward the shopping center’ s supermarket. One of the three Black men waslarger
then the other two. The largest man hed his hair braided.

Approximatdy 10 minutes later, Krawiec again saw the 3 men. Thistime they were running.
They ran back to their car, jumped in, and sped away. Krawiec heard someone sy that something hed
heppened a the grocary dore. She tried to memorize the license number of the car, but was ungbleto
do so.

In the meantime, Mary Ebli was amanager on duty ingde the supermarket. In the front of the
dore stood a service desk; one of the specid transactions handled at the service desk was sending
money by Western Unionwire. Ebli wasin the front of the Store & the sarvice desk, taking care of a
Western Union transaction. Suddenly, someone pushed her and ordered her to leave the money
drawer open. Ebli was surrounded by three Black men. One pressed a Sllver sami-automaic gun to
her dde. The men reeched into the drawers and took what they wanted; they then ran out the door.
The robbery took placein amatter of seconds. Ebli did not get agood look a the suspects, but dl
three men were AfricanrAmericansin thar twenties. One of the men was bigger than the athers; he
wore hishar inbraids. Police later showed Ebli photogrgphic lineups. She was unable to identify

anyonein thelineups



Andrew Pinedo, a gore derk, wasworking a one of the cash regisers when he heard
someone sy, “What'sgoing on?” Pinedo turned and saw three Black men huddled around Ebli a the
Western Union counter. The men were young, inther 20's, and they wore baggy dothes Oneman's
hair was braided. Ancther, the largest of the three, wore his hair in alarge, poufed, “Afro” syle.
Pinedo saw Ebli ether being shoved or fdling, astwo of the men reeched into the drawersto grab
money. Inamétter of seconds, the three men grabbed the money and ran. Finedo saw them disappear
around the corner of the doughnut shop. Pinedo later selected defendant’ s picture from a photogrgphic
lineup, identifying him as one of the robbers: Ainedo aso identified both defendant and codefendant
Yerodin Prince & trid.

Lynn Marie Hummd was Sitting outsde the doughnut shop thet day. She saw three men running
pdl mdl from the direction of the supermarket. Asthey rounded the corner of the doughnut shop, they
dropped some boxes containing currency and rolled coins: The three men rushed into alight biue car
and drove away. Hummd noted part of the license plate of the car that drove awvay; Hummd’ sfriend
tried to memorize ancther part of the license number. Humme wrote down the number -- 3UNJB97 --
and gaveit to police. Hummd aso recovered the dropped money and turned it in to a security guard.

Hummd could not confidently identify any of the three Black men she saw, but she did
remember that onewastdler and huskier than the other two. She was unable to identify anyonein
photographic lineups the police showed to her.

Jeffrey Dan Lee was emptying the trash from hisbagd shop a the shopping center onthe
afternoon of August 31, 1999. He saw acar, carying four Black mdes, enter the parking lot. Lee
thought thet the four men in the car did not “fit” with the people he usudly saw a the shopping center.

He exchanged glances with one of themeninthe car.
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A few minutes later, as Lee was leaving the shopping center, he saw the same car, blocking
traffic, backing into aparking space in front of another shop. Lee later identified defendant’ s picture
from aphotogrgphic lineup as the man he saw inthe car. He dso identified defendant in court.

A shopping center security guard remembered seeing the get-away car afew daysearlier. The
suparmarket assstant manager pulled the Western Union records and found theat two days before the
robbery, on August 29, 1999, defendant had wired money to hiswifein Los Angdes

On September 1, 1999, the day after the robbery, Riversde police officers sopped ablue
Chevralet owned by Keith Dean. The license number of the blue Chevrolet was 3UIN897. Inddethe
ca, officers found numerous items of dathing, arecapt for alocd motd, and the regidration for
anather vehide,

On September 2, 1999, police executed a search warrant & the gpartment of Kathleen Spp, a
woman with whom defendant had dayed in Riversde. Indde the gpartment, the officers recovered a
duffd beg containing someitems of dathing, a chrome sami-automatic hendgun, and atraffic dtation
issued to codefendant Prince.

When palice showed the chrome semi-autometic gun to Mary Ebli, Ebli said the gun looked like
the one that the robbershad used. At trid, she could not be sure it was the same gun, but it looked
samilar to the gun the robbers held on her.

Police officers staked out the motel listed on the receipt found in the car. On September 3,
1999, police arested defendant after he left the motel room.  Police found codefendant Prince indde
the room and arrested him dso.

Defendant denied any invalvement in the robbery, athough he admitted he had wired money to

hiswife a the same supaermarket two days before the robbery. Codefendant Princeinitidly denied any
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involvement in the robbery dso. He did admit that the duffel bag recovered from Spp’s gpartment was
his, but sad he did not own agun.

After theinitid interviews theinvedigating officersleft defendant and Prince doneinthe
interview room. Detective Assumma secretly placed atape recorder in atrash can indde the room,
atempting to record the conversation between defendant and Prince. Detective Assummallater
tedtified, however, that the recording was inaudible. Eventudly, he taped over it.

After defendant and Prince had been |eft together in the interview room, Prince gpproached
Detective Asummaand admitted he had been invalved in the robbery. Hetdld Detective Assumma
thet he hed helped put money in abeg. He admitted that the gun in the duffd bag washis He
maintained, however, that defendant had not participated.

At trid, Princetold adifferent gory of hisinvalvement inthe aime. He tedtified thet he
unwittingly drove three other men, none of whom was defendart, to the shopping center. He did not
know until they arrived thet they intended to commit arobbery. He Sayed with the car and merdly
acted asthe get-away driver; he never sat foot indde the grocery store. He denied ever having told
Detective Asummarthet the gun was his. Prince explained thet helied in his palice interview:  he did nat
want to betied to the get-away car, 0 he said ingead that he had scooped the money from the drawer
into abag.

After defendant and Prince had been arreted, police interviewed Kathleen Sipp. Sipp told
police that defendant, codefendant Prince, and at least three other men were at her gpartment on the
day of therobbery. Severd of the men |eft the gpartment thet afternoon, but returned within about an
hour. Defendant came back afew minutes before the athers. When everyone hed returned, Sipp saw

Prince with agun. Prince bragged how he had “pointed agun at alady and told her to put the money in
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abag.” Prince teasad another young man, cdled “Trigger,” that he had not done the job right, so
Prince hed to take the gun from him.  Trigger responded that he was nat afraid, and said thet no one
would know they had done it because their backs were to the camera. Defendant was present during
this discusson.

Defendant relied on a defense of mistaken idertification and did not present any afirmetive
evidencein hisown behdf.

Thejury convicted defendant of robbery and found true the alegetion thet a principa was
amed with afiream.1 Defendant admitted that he had suffered prior serious fdony conviction under
Pend Code section 667, sulbdivision (a), aprior prison term conviction,2 and aprior conviction under
the three strikeslaw.3 The court sentenced defendant to 13 yearsin state prison. Defendant now
appedls.

ANALYSS

I. The Court Properly Denied the Defense Mation to Dismiss for Failure to Presarve the Tape

Recording of Defendant’ s Station House Conversation with Codefendant Prince

Defendant’ s primary contention on gpped isthat the fallure to presarve the tgpe recording of
defendant’ s conversation with codefendant Prince deprived him of afair trid. He contends thet the
destroyed evidence was materid to his defense “ because it contained the conversation between

[defendant] and Prince in which [defendant’ §| innocence wias discussed.”

1 Pendl Code sections 211, 12022, subdivision (a).
2 Pendl Code section 667.5, subdivision (b).
3 Pendl Code section 667, subdivisions (b)-().



Defendant’ s rliance on Brady,* Trombetta,® and YoungbloodS ismisplaced. Whilethe
prosecution has aduty, within limits, to presarve and to produce evidence which is materid to the
defense, the missing evidence here was not shown to be materid. Counsd Smply assumes what has not
been proven: i.e, tha the destroyed evidence was in fact arecording which showed that defendant hed
denied culpability in the robbery. Defense counsd assartsthat if defendant had remondrated with
Prince, protesting hisinnocence, if Prince had acknowledged defendant’ slack of involvemert, if
defendant hed exdamed he was nat involved, if he had demanded thet Prince tdll the truth, and if
Prince had acknowledged that he would do o, then somehow defendant’ s denids would not have been
merdy sdf-sarving and the result of the trid might have been different.

But the record does not support any of defense counsd’ s suppositions about the nature of the
evidence exduded. So far asthe record shows, the recording was unintelligible. Evenif the
conversation had accorded in every respect with defense counsd’ s speculations (for the argument rests
on speculation and nothing more), the destroyed evidence -- the tape recording -- did not show it. As
defendant himsdlf acknowledges, the Cdifornia Supreme Court has held that, to meet the standard of
materidity, the evidence mugt have an exculpatory vaue which is goparent before the evidenceis
destroyed.” Theinaudible tape recording had no such gpparent exculpatory vaue. Thereisno
reasoneble posshility, let done a probahility, thet defense possesson of an unintdligible tape recording

would have dtered the trid result one whit. The hypothess that the tepe recording might have been

4 Brady v. Maryland (1963) 373 U.S. 83, 87 [83 S.Ct. 1194, 10 L.Ed.2d 215].
5 California v. Trombetta (1984) 467 U.S. 479 [104 S.Ct. 2528, 81 L.Ed.2d 413].
6 Arizona v. Youngblood (1988) 488 U.S. 51 [109 S.Ct. 333, 102 L.Ed.2d 281].



enhanced is pure conjecture, not evidence. As has been held, the duty of the Sate to preserve evidence
is“further limited when the defendant’ s chdlenge isto ‘the failure of the State to preserve evidertiary
materid of which no more can be said then thet it could have been subjected to tests, the results of
which might have exonerated the defendant.” (Arizona v. Youngblood (1988) 488 U.S. 51, 57 [109
S.Ct. 333, 337, 102 L .Ed.2d 281].)" 8

The second prong of the materidity test under Zapien,? isthat the defendant is unable to obtain
comparable evidence by other reasonably available means. Prince did tedtify & trid about the
converstion between himsdf and defendant while they were left donein the interview room. He
related that defendant complained about baing wrongly accused. Defendant was * speeking and
rambling on about what'sgoing on, | didn't do this and blah, blah.” Prince began to get pangs of
constence, and went to Detective Assumma, to admit his own involvement in the robbery (though the
gory he then told was admittedly fase), and to excul pate defendant.

Both defendant and Prince were parties to the conversation in the interview room. Prince
actualy testified at trid and could have been asked in detail about the conversation. Defendant’s
counsd never inquired. Defendant now objects that it would have been fruitless to didt defendant’s
exact words, because they would have been inadmissble hearsay. Counsd has dso urged, however,

thet the conversation was exculpatory because defendant’ s Satements “may have been admissble as

[footnote continued from previous page]

7 People v. Zapien (1993) 4 Cdl .4th 929, 964.
8 Peoplev. Catlin (2001) 26 Cal.4th 81, 160, italics added.
9 People v. Zapien, supra, 4 Cal .4th 929, 964.



an exdted utterance” I defendant made excited utterances, Prince also could have testified about
them under an exception to the hearsay rule. On the ather hand, if there weere no excited utterances,
defendant’ s satements would have been inadmissble hearsay, and thus unavailable as exculpetory
evidence, whether recorded or not.

Findly, defendant hasfalled to show that Detective Assummaacted in bed faith in recording
over theinaudible tape. “‘[U]nlessacrimind defendant can show bed faith on the part of the palice,
failure to preserve potentially ussful evidence does not congtitute adenia of due process of law.’”10

Defendant’ s mation to dismiss the information because of the aleged destruction of excul patory
evidence was unmeritorious, and thus properly denied.

I1. The Alleged Falure to Preserve Withess Names Does Not Warrant Reversa

During theinitid phase of the investigation, Riverdde police detectives compiled asx-picture
phatographic lineup containing defendant’ s phatogrgph. Detective Assumma showed this photographic
aray to some of the witnesses, induding Pinedo, the supermarket cashier, and Lee, the bagd sore
owner. Both Pinedo and Lee sHected defendant’ s picture from thisinitid lineup.

After defendant was arrested on September 3, 1999, police officers composed anew
phatogrgphic lineup, usng the front and Sde views from defendant’ s booking photographs. Detective
Assummatedtified that he did not show the second lineup to @ther Finedo or Lee, who had eech

dready identified defendant in the firg lineup. “And thereason | didn't, because he' s-- he dreedy

10 Pegple v. Roybal (1998) 19 Cd .4th 481, 509-510, quoting Arizona v. Youngblood,
supra, 488 U.S. 51, 58 [109 S.Ct. 333, 337, 102 L.Ed.2d 281].



viewed one photo lineup and dreedy picked [defendant] out. It would have been fruitlessto show him
anather photo lineup with the ssme individud. Hewould have picked the ssmeindividud out.”

Detective Asummaindicated thet *[w]e showed lineups to probably eight witnesses or s0.”
No one who was shown the second lineup card identified defendant. The officers failed to documert,
however, the identities of the witnesses who were shown the second photogragphic lineup, or to write
reports concerning the results of the interviews with these witnesses

Defendant now argues that the officers falure to record the identities of the witnesseswho
were shown the second lineup “fored osed [hig ability to present evidence which exculpated him from
the incident in quedtion and, therefore, prevented him from presenting a complete defense” He
speculaesthat if the names of the witnesses had been recorded, the defense might have been adle to
cdl them aswitnesses, and that if any of the witnesses had sated that defendant was not the person
who committed the robbery, then “he would have likdly been acquitted.”  Speculation is not evidence,
however.

No one pecificaly asked Detective Assummarto name the persons to whom he had shown the
second lineup. Carolyn Krawiec hed tedtified, however, that she was shown alineup card and was
uncbleto identify anyone. She dso did not recognize anyone in the courtroom & trid, and was ungble
to identify the car. Lynn Hummd was unable to identify the photograph of the car a trid. Shetedified
that the police showed her some photos, but she told them thet she did not fed confident she could
identify anyone. She saw no onein the phatographic lineup thet she was certain wasinvolved. She
could not identify defendant or codefendant Prince in court.

On thisrecord, we are unable to say whether or nat the persons to whom the officers showed

the second lineup can beidentified. We have some hints thet perhaps their identities can be ascertained.
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Perhgps Krawiec and Hummd were shown the second lineup card. Hummd' sfriend, who helped her
record the car’ slicense plate number, was not called as awitness, but she gpparently was interviewed
by palice, and perhgos dso shown alineup card. The supermarket assitant manager, who handled
defendant’ s Western Union transaction two day's before the robbery, may have been shown the second
lineup card. Ebli hersdf may have been shown the second lineup card. No one has yet mede the
necessary inquiiries, however, to rule out these passibilities, or to establish what any witnesses might
have said when shown the second lineup. So far, thereis no proof or indication thet any supposed
exculpatory evidence exigs or could be devel oped.

Artide VI, ssction 13, of the Cdifornia Condtitution provides thet ajudgment cannot be set
asde“. ... unless dter an examingtion of the entire cause, induding the evidence, the court shdll be of
the opinion that the error complained of has resulted in amiscarriage of jugice” The defendant bears
the burden of demondrating such error. Defendant hasfailed to meet that burden here.

Insofar asthereis any evidence concerning the second photographic lineup, the falure of some
witnesses to identify defendant was Smply identicd to or cumulative of some of thetrid evidence, in
which witnesses failed to identify defendant ether in a photographic lineup or in court. Strictly soeeking,
however, there is no evidence to indicate who was shown the second photographic lineup or whet the
results of any lineup viewing were. Thereauits, if any, were not necessarily exculpatory in the sensethet
defendant podulates. i.e, a ddfinitive Satement that defendant was not one of the robbers. The
exigence of any such datement isdrictly hypothetica. Nor isit proven that the identities of any such

witnesses arein fact unavailable or unable to be ascertained by independent inquiry.
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Defendant hasfaled on this record to demondrate postive eror. Hisremedy, if hewishesto
pursue this dam, liesin ahabeas corpus proceeding, upon which the gppropriate outsde-the-record

factud inguiries can be made 11

[ll. TheClam of Ineffective Assgance of Counsd Fals

Defendant next urges, piggy-backing his earlier dams, thet his counsd was incompetent for
faling to movefor dismissal or for amidrid asareault of the losses of supposadly “exculpatory”
evidence This contention iswithout merit.

To egtablish conditutiondly ineffective assstance of counsd under ether the Sate or federd
conditutiond right to counsd, the defendant must demondrate both thet (1) the atorney's performance
fdl bdow an objectivelevd of reasonableness i.e, that counsd's performance did not mest the
gandard to be expected of areasonably competent attorney, and (2) the defendant suffered prgjudice
asaresult of counsd’sfalures1? Prgudiceis established if thereis areasonable probability thet,
absent counsd's arrors, the result would have been different.13

In addition, however, when the reason for counsd's action or inaction is gpparent on the record,
the court will determine whether thet reason reflects reasonably competent performance by an attorney

acting as a conscientious and diligent advocate. If no explanation gppears, an ineffective counsd dam

11 People v. Sanchez (1995) 12 Cd .4th 1, 59.
12 People v. Coddington (2000) 23 Cdl.4th 529, 651-652.

13 | ockhart v. Fretwell (1993) 506 U.S. 364, 371 [113 S.Ct. 838, 843-844, 122 L .Ed.2d
180]; Strickland v. Washington (1984) 466 U.S. 668, 687-688 [104 S.Ct. 2052, 2064-2065, 80
L.Ed.2d 674).
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will be rgected unless the atorney was asked for and did not offer an explanation, or there can be no
stisfactory explanaion.14 Otherwisg, the defendant is |&ft to his remedy on habess corpus where
evidence outsde the record may shed light on the reason for the atorney’ saction. Theburdenisona
defendant who chdlenges the competence of hisor her trid counsd to overcome the presumption thet
ocounsdl’ s conduct iswithin the range of reasonably professond assgtance1®

The record here shows that counsdl did move to dismiss the information besed on the
Oegtruction of theinterview tgpe. That motion was unsuccesstul. While the record does not further
afirmativdy show why counsd did not renew the maotion based upon the fallure to identify the witnesses
who were shown the second lineup card, thisis not acasein which there could be no stisfactory
explanation. Indead, not only could counsd reasonably have made atactical decison to forgo such a
motion, which hed even less chance of success then the earlier motion to dismiss, counsdl took other
afirmative gepsto remedy the Studtion.

Counsdl hed requested a pedid instruction on the aleged destruction of evidence 16 and
ultimatdy secured amodified jury indruction, informing the jurors that they could take into acoount a

witness s*“attitude . . . toward the presarvation of potentia evidence’ in assessing hisor her credibility.

14 People v. Osband (1996) 13 Cdl.4th 622, 700-701.

15 Grickland v. Washington, supra, 466 U.S. 668, 689 [104 S.Ct. 2052, 2065, 80 L.Ed.2d
674].

16 The requested indtruction stated: “If you find that Detective Assumma secretly tape
recorded a conversation between defendants Prince and Smith without presarving the tepe, then you
may dishdieve the reason given by Detective Assummafor erasing the tgpe and congder his destruction
of that recorded conversation for the purposes [dic] of determining Detective Assummi s credibility.”

13



Thisingruction could have had no am other than to highlight and call into question Detective
Assummd s conduct, uch astaping over the interview room recording.

The court properly reected counsd’s proposed spedid indruction as algumentative. An
indruction which *‘invite[g the jury to draw inferences favorable to one of the parties from specified
items of evidencg,' . . . isconddered ‘ argumentative’ and therefore should nat be given.” 17

Defendant’ s further argument thet the indruction was inedequiate, because “[i]t was not redly a
guestion of whether Assummawas believable ance he was not an eyewitness” isamply incorrect. As
to the métter a issue -- wha was on the destroyed tgpe -- he was the only percipient withess. The
bdievahility of his represantation that the tape was unintdligible was the only quedtion of concamn. The
moadification of the credibility indruction was an adequate response to the drcumgtances

Defendant can show nether that his counsd performed beow the dandard of a reasonably
competent atorney, nor pregudice. Hisdam of ineffective assstance of counsd mudt therefore be

rejected.

17 People v. Earp (1999) 20 Cd .4th 826, 886.
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DISPOSTION

Thejudgment is afirmed.

NOT TO BE PUBLISHED
We concur:
/9 Ramirez
PJ.

/9 Hallenhorst
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